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GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code
effect at the tinme the petition was filed. The decision to be
entered i s not reviewabl e by any other court, and this opinion

shoul d not be cited as authority. Unless otherw se indicated,

subsequent section references are to the Internal Revenue Code

effect for the year in issue.

in
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Respondent determ ned a deficiency in petitioner’s Federal
i ncome tax of $1,000.11 for the taxable year 2000.

The issue for decision is whether petitioner is liable for
the 10-percent additional tax on an early distribution pursuant
to section 72(t).

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. Petitioner resided in
Hi | | sborough, California, on the date the petition was filed in
this case.

Charlotte Marie Scott (petitioner) began working for Digital
Equi prent Corp. in 1985. Petitioner worked 13 years for Digital
Equi prent Corp. until she was laid off in 1998. During her
enpl oynment with Digital Equipnment Corp., petitioner set up an
I ndi vi dual Retirenment Account (IRA). This IRA was established
t hrough Donal dson, Lufkin and Jenrette Securities Corp. as an
agent for Guntal and Co., LLC. At the end of her enploynent,
this account was val ued at about $30, 000.

After being laid off fromDigital Equipnment Corp.
petitioner received unenploynent benefits for the renai nder of
1998 to April 1999, when she was enpl oyed by Hi gh Voltage
Engi neering Corp. (referred to as Robicon). Petitioner worked
for Robicon fromApril to Cctober 1999, when she was again laid

off. While with Robicon, petitioner becane a nenber of her
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enpl oyer’s 401(k) qualified retirenent plan. This retirenent
pl an was established by Robi con through Vanguard Fi duciary Trust
Co. At the tinme of her dism ssal from Robicon, the plan was
val ued at about $1,170. After her dism ssal from Robicon,
petitioner once again began to receive unenpl oynent benefits for
t he remai nder of 1999.

Petitioner noved from Pennsylvania to California in January
2000 to care for her sister. Petitioner was receivVving
unenpl oynment benefits fromthe Commonweal th of Pennsyl vani a when
she noved to California. However, petitioner did not receive
unenpl oynment benefits from California in 2000 because she was not
el i gi bl e.

During 2000, petitioner had a sporadic enpl oynent record.
Bet ween January and April 2000, petitioner was enployed on a
“project by project” basis by Changing Places, a packing and
nmovi ng conpany. From April 2000 until the end of the year,
petitioner was enployed on a “project by project” basis designing
cl osets by Ronald Duerksen. Petitioner earned purely conmm ssion
i ncome from her enploynent with Ronald Duerksen, and such
conpensation was reported on her Schedule C, Profit or Loss From
Busi ness.

During 1999, petitioner had COBRA nedi cal insurance coverage
due to her previous enploynent at Robicon. Petitioner paid a

$239 per nonth insurance prem umfor the insurance policy, which
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covered only herself. However, in 2000, petitioner extended her
COBRA coverage to include her husband, which resulted in her
prem uns increasing to $772 per nonth. Petitioner was notified
in 2001 that such coverage was cancel ed retroactively to Novenber
2000 due to unpaid premuns. Petitioner would eventually file
for bankruptcy in 2001.

During 2000, the year in issue, petitioner wthdrew
$1,168. 39 from her Vanguard 401(k) qualified retirenent plan and
$10, 000 fromher Guntal IRA. Petitioner did not roll over the
di stributed anmounts into another qualified enployee retirenent
plan or individual retirenent plan. Petitioner reported the
$11, 168. 39 conbi ned anobunt wi t hdrawn on her 2000 Federal incone
tax return. Although the amount of the distributions was
reported on the return, petitioner did not conpute the 10-percent
additional tax due for the early wthdrawals. Petitioner, who
was born in 1948, was 52 years of age in 2000 when the
di stributions were made.

Petitioner filed a joint Federal inconme tax return with her
t hen- husband, Robert J. Scott, for the taxable year 2000.

Bet ween January and July 2000, M. Scott was a salesman with the
Pittsburgh Post Gazette. 1In July, he noved to San Franci sco,
California, to live with petitioner and began work with the San
Franci sco Chronicle, where he renmai ned enpl oyed until Novenber

when he left for Florida.
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In the notice of deficiency, the Conm ssioner determ ned a
deficiency in the amobunt of $1,000.11.! This anmount represents a
10-percent additional tax on the early I RA distribution pursuant
to section 72(t).?2

Al though admtting that the early distributions were made,
the gist of petitioner’s contention is that she is not liable for
the additional tax on the I RA distribution because it was (1)
used to pay nedical insurance prem uns and therefore net the
requi renents of the section 72(t)(2)(D) exception, (2) used to
pay nedi cal expenses and therefore nmet the requirenents of
section 72(t)(2)(B), and/or (3) made because of financi al
har dshi p, therefore nmaking the application of the 10-percent
addi tional tax inequitable.

Section 72(t)(1) generally inposes a 10-percent additional
tax on early distributions from*®“a qualified retirement plan (as
defined in section 4974(c)),” unless the distributions cone
wi thin one of several statutory exceptions.

The parties do not dispute that petitioner’s accounts were
qualified enployee retirenent plans and that petitioner did not

“roll over” her distributions pursuant to section 408(d)(3).

The record is unclear as to how t he Conmm ssi oner cal cul at ed
t he amount of defi ciency.

2The Conmi ssioner’s notice of deficiency nentioned the
additional tax only with regard to petitioner’s I RA distribution;
there was no nention of her 401(k) qualified retirement plan
di stribution.
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Therefore, in order for petitioner to prevail, she must show that
the distributions fall under one of the exceptions under section
72(t)(2).

Wth respect to section 72(t), this Court has repeatedly
held that it is bound by the list of statutory exceptions
enunerated in section 72(t)(2). See, e.g., Arnold v.

Comm ssioner, 111 T.C 250, 255-256 (1998); Schoof v.

Comm ssioner, 110 T.C. 1, 11 (1998); dark v. Conmm ssioner, 101

T.C. 215, 224-225 (1993); Sw hart v. Conm ssioner, T.C Meno.

1998-407; Pulliamyv. Conmm ssioner, T.C Menp. 1996-354; Roundy V.

Comm ssioner, T.C Meno. 1995-298, affd. 122 F.3d 835 (9th G

1997).

The exceptions relevant to the case at hand are found in
section 72(t)(2)(D) and section 72(t)(2)(B). Section
72(t)(2) (D), provides that the follow ng distributions are not

subject to the additional tax:

(1) I'n General.--Distributions from an i ndividual
retirement plan to an individual after separation from
enpl oynent - -

(1) if such individual has received
unenpl oynment conpensation for 12 consecutive weeks
under any Federal or State unenpl oynent
conpensation | aw by reason of such separati on,

(I'r) if such distributions are nmade during
any taxabl e year during which such unenpl oynent
conpensation is paid or the succeedi ng taxable
year, and

(I'1'l') to the extent such distributions do not
exceed the anount paid during the taxable year for
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i nsurance described in section 213(d)(1)([» with
respect to the individual * * *

(1i) Distributions After Reenploynment.--Cl ause (i)
shall not apply to any distribution nmade after the
i ndi vi dual has been enployed for at | east 60 days after
the separation fromenploynent to which clause (i)
appl i es.

(1i1) Self-Enployed Individuals.--To the extent
provided in regul ations, a self-enployed individual
shal|l be treated as neeting the requirenents of clause
(1)(1) if, under Federal or State |aw, the individual
woul d have recei ved unenpl oynent conpensati on but for
the fact the individual was self-enployed.

Section 72(t)(2)(D) provides that the additional tax on
early distributions does not apply to “Distributions from an

individual retirenment plan to an individual”. (Enphasis added.)

An “individual retirenent plan” is defined as: “(A) an

i ndividual retirenment account described in section 408(a), and
(B) an individual retirement annuity described in section
408(b).” Sec. 7701(a)(37) (an individual retirement plan is
commonly referred to as an | RA)

It is clear that the retirenent plan established by Robicon,
fromwhich petitioner withdrew the $1,168.39 distribution, was a
qualified retirement plan described in section 401(a), and,
therefore, the exception contained in section 72(t)(2)(D) does
not apply. Under the statutory language it is clear that section
72(t)(2) (D) does not apply to petitioner’s 401(k) qualified

retirement plan distribution.
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After petitioner was dism ssed fromenpl oynent at Robi con at
the end of QOctober 1999, she clainms she recei ved unenpl oynent
benefits for the remai nder of 1999. However, petitioner also
testified that she was “sporadically” enployed between January
and April 2000. Petitioner stated that she requested her 401(k)
qualified retirenment plan distribution in January 2000.
Therefore, even if section 72(t)(2)(D) did apply to such
di stribution, based upon the record, this Court is unable to find
that petitioner received unenpl oynent conpensation for 12
consecutive weeks in the year of the distribution or the
precedi ng year as required by section 72(t)(2)(D)(i)(Il).

Petitioner has not substantiated receiving unenpl oynent
conpensation for 12 consecutive weeks in the year of the
distribution fromher IRA or the preceding year. 1d. Therefore,
she has not fulfilled the requirenments of section 72(t)(2)(D)

Wi th respect to her IRA, which would have enabl ed her to receive
a portion of her IRA distribution without paying the 10-percent
addi tional tax.® W conclude that petitioner is not entitled to
an exception under section 72(t)(2)(D) fromthe 10-percent

addi tional tax inposed by section 72(t). See sec. 72(t)(2)(D).

W note that even if petitioner had satisfied the
requi renents of sec. 72(t)(2)(D), the sec. 72(t)(2)(D) exception
woul d have applied only to $7,723.60 of the $11, 168 di stri buti on,
whi ch was the anount substantiated as used to pay for health
i nsurance prem uns from January to October 2000, due to the fact
that petitioner’s insurance was canceled retroactively to
Novenber 2000 for nonpaynent.
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In the petition to this Court, it is unclear whether
petitioner contended that her distributions were not subject to
the 10-percent additional tax because they were used for nedical
expenses under section 72(t)(2)(B). However, petitioner
i ntroduced evi dence that woul d suggest that such a claimmght be
relevant; therefore, we shall discuss this contention.

Section 72(t)(2)(B) provides that the foll ow ng
di stributions are not subject to the additional tax:

(B) Medi cal Expenses.--Distributions nade to the

enpl oyee * * * to the extent such distributions do not

exceed the anount all owable as a deduction under

section 213 to the enpl oyee for anmounts paid during the

taxabl e year for nedical care (determ ned w thout

regard to whet her the enployee item zes deductions for

such taxabl e year).

The deduction all owed under section 213(a) is for “the expenses
paid during the taxable year, * * * for nedical care * * * to the
extent that such expenses exceed 7.5 percent of adjusted gross

i ncone.”

On petitioner’s Schedule A, Item zed Deductions,* petitioner
calculated that the total nedical and dental expenses paid by her
and her husband in 2000 was $3,365. Petitioner’s 2000 Federal

income tax return reflects that her and her husband’ s joint

adj usted gross incone was $54, 340. Therefore, 7.5 percent of

“Petitioner decided against item zing her deductions and
i nstead used the standard deduction in her 2000 joint Federal
income tax return. However, petitioner introduced her Schedul e
A, Item zed Deductions, into evidence in this case.
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their 2000 adjusted gross incone was $4,076. Thus, petitioner’s
expenses paid for nedical care in 2000 did not satisfy the
requi renents of section 72(t)(2)(B). Therefore, the
di stributions do not fall under the exception of section
72(t)(2)(B)

Finally, petitioner contends that, because of her financial
har dshi p, the $11, 168 should not be subject to the 10-percent
addi tional tax inposed by section 72(t). Petitioner seeks relief
fromthe 10-percent additional tax inposed on her distributions
based on her financial hardship. There is, however, no hardship
exception in the controlling statute, section 72(t). This
principle has been applied consistently in cases dealing with

premature | RA distributions. See Arnold v. Conmm ssioner, 111

T.C. at 255; @Gllagher v. Commi ssioner, T.C Meno. 2001-34; Deal

v. Conm ssioner, T.C. Menob. 1999-352:; Pulliamyv. Comm SsSioner,

T.C. Meno. 1996-354. Thus, the IRA distribution received by
petitioner is subject to the 10-percent additional tax under
section 72(t).

Mor eover, petitioner alluded that her requests for her
distributions in 2000 were based on reliance of advice given to
her by her accountant. The authoritative sources of Federal tax
| aw are the statutes, regulations, and judicial decisions.

Zimernman v. Conmm ssioner, 71 T.C 367, 371 (1978), affd. w thout

publ i shed opinion 614 F.2d 1294 (2d G r. 1979); Geen v.
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Conmm ssi oner, 59 T.C. 456, 458 (1972). W have applied the

rel evant statute, and we have concl uded that respondent correctly
applied the lawin this case. Respondent’s inposition of the
additional tax is sustained.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

Deci sion will be entered

for respondent.




